
PLANS COMMITTEE 1st March 2018
IMPLICATIONS REPORT
1/0795/2017/OUT

Proposal

The proposal seeks outline approval, with all matters reserved, for the development of up to 
8 dwellings. Submitted illustrative drawings initially indicated the proposal to comprise:

- 2 affordable units;
- 4 open market units; and
- 2 self-build units.

A revised illustrative drawing was subsequently submitted by the applicant and presented to 
the Plans Committee, which showed an indicative layout of 7 dwellings comprising:

- 2 affordable units;
- 4 open market units; and
- 1 self-build unit.

Although all matters are reserved the indicative site layout shows the proposed dwellings 
facing an internal access road which utilises the existing access of the main highway. 
Visibility splays measuring 43m x 2.4m are indicated on said illustrative layout and it is also 
shown that each dwelling has  at least two off street garage and parking spaces. 

Background

This application was called into Plans Committee by Cllr Langmead for the following 
reasons: sustainable delivery; affordable housing; and the provision of self-build plots as 
prescribed by Housing Act.

The application was to be considered by the Plans Committee at its meeting on the 18th 
January 2018. However, following receipt of amended plans, the application was deferred to 
allow full consideration and was subsequently heard by Plans Committee on the 1st February 
2018.  Despite a recommendation for refusal on grounds of the development being 
considered by officers to be in an unsustainable location, nevertheless there was a motion to 
approve the application and this was successful by five votes to three.

Even if applications are approved there must be valid planning reasons to do so. In the case 
of this application the site is located in the open countryside and, in your officers’ 
professional opinion, in a very unsustainable location. The implications of this are that it 
could set a precedent for approving planning permissions for similar proposals across the 
district in similar open countryside locations.  The application site is bordered on all sides 
(bar the road) by open fields and is by definition an isolated location outside of the village 
settlement boundary. 

Whilst each application must be considered on its own merits, nevertheless there is a duty 
on local planning authorities to be consistent, both in terms of its officers’ recommendations 
and also its final decision making. Approving this application will raise many questions from 
applicants and their agents should decisions be taken, either by the Plans Committee or by 
officers under delegated powers, to refuse their applications for ’isolated’, unsustainable  
development in the open countryside. Likewise, when having to respond on a “without 
prejudice” basis to pre-application enquiries in respect of residential development in similar 
locations in the countryside, in terms of consistency and being a material consideration, 



officers will need to have due regard to the final decision taken on this current application 
proposal.   

Aside from the issue of sustainable development and the principle of development there 
were other reasons for refusal which are detailed in the officer’s committee report. For the 
purposes of this report, they were in regard to the impact of the proposal on the character 
and appearance of the area and highway safety.

During the debate at the Committee meeting various issues and concerns were raised and 
discussed by Members including:

- It was noted that Highways issues had now been resolved and the objections from 
Devon County Highways withdrawn;

- Sustainability of the development having regard to the location of the site; 
- The site being within the open countryside – this was disputed by some Members 

having due regard to the proximity of other dwellings within the vicinity of the site;  
- Highway safety; and
- The site being low grade and therefore of no benefit as agricultural land.

Members who were in support of the application proposal considered it accorded with the 
adopted Torridge District Local plan policies DVT2C, DVT11, DVT18 and DVT24 and 
paragraphs 14, 55 and 112 of the National Planning Policy Framework.

Committee Members will be aware that the Council received a number of objections from 
local residents and one spoke against the application at the February Committee meeting. It 
is not out of the realms of possibility that a member of the public could challenge the 
decision via a judicial review (they have 6 weeks to do this after the issuing of the decision 
notice). There is the possibility that this challenge could be successful and would lead to a 
high amount of legal costs for the Council and the requirement to re-determine the 
application.  

Decision of the Supreme Court in Dover District Council v CPRE Kent [2017] UKSC 79

The following extracts and comments are taken from this judgement:

Local authority decisions Refusals and conditions
It has long been the case that local planning authorities must give reasons for refusing 
permission or imposing conditions. Historically this appears to have been the corollary of the 
fact that in those cases there is a statutory right of appeal against the refusal or the 
conditions. The current order (Town and Country Planning (Development Management 
Procedure) (England) Order 2015 (SI 2015/595) article 35(1)) provides that the authority in 
their decision notice must state “clearly and precisely their full reasons”.

Grant of permission
Until 2003 there was no statutory duty on local planning authorities to give reasons for the 
grant of permission as such. There was then a change of thinking. Accordingly, between 
2003 and 2013, local planning authorities were required to include in the notice of the 
decision a summary of their reasons for the grant of permission and a summary of the 
policies and proposals in the development plan which are relevant to the decision. This duty 
was repealed as from 25 June 2013, in response to suggestions that the duty had become 
burdensome and unnecessary, and having regard to the fact that officer reports typically 
provide far more detail on the logic and reasoning behind a particular decision than a 
decision notice, so that the requirement to provide a summary adds little to the transparency 
or the quality of the decision-taking process; and also having regard to the greater level of 



transparency in the decision-taking process, resulting from increased ease of access to 
information, both on-line and through the Freedom of Information Act 2000.

Officer decisions
Since 2014 there has been a duty on a local authority officer making any decision involving 
the grant of a permission or licence to produce a written record of the decision along with the 
reasons for the decision, and details of alternative options, if any, considered and rejected 
(Openness of Local Government Bodies Regulations 2014 (SI 2014/2095) regulation 7(2)-
(3)). This covers, although it is not limited to, the grant of planning permission.

Courts of Appeal have held the view that openness and fairness to objectors required the 
members’ reasons to be stated. it would be wrong to be over-prescriptive, in a judgment on 
a single case and a single set of policies. However it should not be difficult for councils and 
their officers to identify cases which call for a formulated statement of reasons, beyond the 
statutory requirements. Typically they will be cases where, as in Oakley and the present 
case, permission has been granted in the face of substantial public opposition and against 
the advice of officers, for projects which involve major departures from the development 
plan, or from other policies of recognised importance (such as the “specific policies” 
identified in the NPPF - para 22 above). Such decisions call for public explanation, not just 
because of their immediate impact; but also because, as Lord Bridge pointed out (para 45 
above), they are likely to have lasting relevance for the application of policy in future cases.

Members are of course entitled to depart from their officers’ recommendation for good 
reasons, but their reasons for doing so need to be capable of articulation, and open to public 
scrutiny. There is nothing novel or unduly burdensome about this. The Lawyers in Local 
Government Model Council Planning Code and Protocol (2013 update) gives the following 
useful advice, under the heading “Decision-making”:

“Do make sure that if you are proposing, seconding or supporting a decision contrary to 
officer recommendations or the development plan that you clearly identify and understand 
the planning reasons leading to this conclusion / decision. These reasons must be given 
prior to the vote and be recorded. Be aware that you may have to justify the resulting 
decision by giving evidence in the event of any challenge.” 

The Committee needs to ensure that it has properly understood the key issues or reached a 
rational conclusion on them on relevant grounds. If there is a defect in reasons, this would 
go to the heart of the justification for the permission, and would undermine its validity. The 
only appropriate remedy would then be to quash the permission.

Conclusion

It is considered by your officers that the Officer’s report has thoroughly investigated the 
development proposed and there is no sound basis for approving this application given the 
careful analysis carried out by the officers. The decision of the Supreme Court in Dover 
District Council v CPRE Kent [2017] UKSC 79 is an important new authority on when the 
duty to give reasons in public law cases arises and the standard of reasons expected. Your 
officers  strongly urge you to consider its content. Notwithstanding this, if Members are still 
mindful to approve the application then, subject to sound planning reasons as explained 
above, the applicant would be required to enter into a legal agreement covering the following 
matters and conditions:



Legal Agreement:

- Highways – A scheme for a footway and streetlighting scheme to be funded by the 
developer to connect the site to the beginning of the existing footway on the adjacent 
unnamed road running west towards the village; 

- Education - Devon County Council, in its role as the County Education Authority, 
seeks a contribution towards secondary school transport due to the proposed 
development site being further than 2.25 miles from Great Torrington School. The 
costs required are as follows: - 2 secondary pupils (rounded-up) £2.52 per day x 2 
pupil x 190 academic days x 5 years = £4,788. 

- Affordable housing - As on-site Affordable Housing is proposed, it has been 
recommended by the Council’s Strategic Enabling Officer that a fall-back position of 
a commuted sum in lieu of on-site affordable housing should be detailed within the 
associated Section 106 agreement, as this will be required if on site affordable 
housing is not pursued. This commuted sum would be calculated on the basis of 
40% Affordable Housing and in line with TDC’s adopted method which considers the 
difference between the open market value of units that reflect the size and type of 
units which would address identified housing need and the Registered Provider offer 
(without grant funding) for those same units;

- Play facilities in new housing developments - Policy HSC13 of the Local Plan states 
that for development of 4 or more dwellings informal play space would be sought

Conditions

 1         Approval of the details of;

a) layout,
b) scale,
c) appearance,
d) access,
e) landscaping 

(hereinafter called "the reserved matters") shall be obtained from the Local Planning 
Authority in writing before any development is commenced.

Reason: To comply with the provisions of Part 2 (4) of the Town and Country 
Planning (Development Management Procedure) (England) Order 2010.

 2         (i) Application for the approval of reserved matters shall be made to the Local 
Planning Authority before the expiration of three years from the date of this 
permission.

           
           (ii) The development hereby permitted shall be begun either before the 

expiration of three years from the date of this permission or before the expiration of 
two years from the date of approval of the last reserved matters to be approved 
whichever is the later.  

           
           Reason: To comply with the provisions of Section 92(2) of the town and Country 

Planning Act 1990 (as amended).

 3     The development hereby permitted shall be carried out in accordance with the 
approved plans listed in the Plans Schedule.

           
           Reason: To ensure the development is carried out in accordance with the approved 

plans



 4       No part of the development hereby permitted shall be commenced until a detailed 
permanent surface water drainage management plan is submitted to, and approved 
in writing by, the Local Planning Authority, with consultation with Devon County 
Council as the Lead Local Flood Authority.

           
           Reason: This is a pre-commencement condition and is imposed to ensure that 

surface water from the development is managed in accordance with the principles of 
sustainable drainage systems.

 5    Prior to commencement of development of any part of the site, the Local Planning 
Authority shall have received and approved in writing a Construction Management 
Plan (CMP) including:

           (a) the timetable of the works;
           (b) daily hours of construction;
           (c) any road closure;
           (d) hours during which delivery and construction traffic will travel to and from the site, 

with such vehicular movements being restricted to between 8:00am and 6pm 
Mondays to Fridays inc.; 9.00am to 1.00pm Saturdays, and no such vehicular 
movements taking place on Sundays and Bank/Public Holidays unless agreed by the 
planning Authority in advance;

           (e) the number and sizes of vehicles visiting the site in connection with the 
development and the frequency of their visits;

           (f) the compound/location where all building materials, finished or unfinished 
products, parts, crates, packing materials and waste will be stored during the 
demolition and construction phases;

           (g) areas on-site where delivery vehicles and construction traffic will load or unload 
building materials, finished or unfinished products, parts, crates, packing materials 
and waste with confirmation that no construction traffic or delivery vehicles will park 
on the County highway for loading or unloading purposes, unless prior written 
agreement has been given by the Local Planning Authority;

           (h) hours during which no construction traffic will be present at the site;
           (i) the means of enclosure of the site during construction works; and
           (j) details of proposals to promote car sharing amongst construction staff in order to 

limit construction staff vehicles parking off-site
           (k) details of wheel washing facilities and obligations
           (l) The proposed route of all construction traffic exceeding 7.5 tonnes.
           (m) Details of the amount and location of construction worker parking.
           (n) Photographic evidence of the condition of adjacent public highway prior to 

commencement of any work.

The approved CMP shall be strictly adhered to throughout the construction period.
           
            Reason: This is a pre-commencement condition and is imposed to provide safe 

traffic movements and protect all highway users

 6     The site access and visibility splays shall be constructed, laid out and maintained for 
that purpose in accordance drawings to be submitted for approval where the visibility 
splays provide intervisibility between any points on the X and Y axes at a height of 
1.05 metres above the adjacent carriageway level and the distance back from the 
nearer edge of the carriageway of the public highway (identified as X) shall be 2.4 
metres and the visibility distances along the nearer edge of the carriageway of the 
public highway (identified as Y ) shall be a minimum of 43 metres in both directions. 

           



             Reason: To provide a satisfactory access to the site with adequate facilities for short 
term parking and to provide adequate visibility from and of emerging vehicles.

 7     In accordance with details that shall previously have been submitted to, and 
approved in writing by, the Local Planning Authority, provision shall be made within 
the site for the disposal of surface water so that none drains on to any County 
Highway

           
            Reason: In the interest of public safety and to prevent damage to the highway

8      Construction works shall not take place other than between 0700hrs and 1900hrs on 
Mondays to Fridays, Saturdays between 0800hrs and 1300hrs and at no time on 
Sundays and Bank Holidays.

           
           Reason: To protect the amenities of neighbouring properties.

9          Except for any section of hedgerow to be removed for access and visibility splay 
purposes, the existing hedgerows along the boundaries of the site shall be retained 
in perpetuity, and shall not at any time be removed, either in whole or in part.  

           
           Reason: In the interests of the visual amenities of the area and biodiversity.  

10        Prior to the commencement of any development hereby permitted, and before any 
equipment, machinery or materials are brought onto the site for the purposes of the 
development hereby granted planning permission, details of the specification and 
position of the fencing for the protection of all boundary hedgerows (except for that 
section of hedgerow adjoining the highway to may be removed for access purposes) 
shall be submitted to and approved in writing by the Local Planning Authority. The 
works shall be carried out as approved and the fencing shall be erected prior to the 
commencement of any of the development hereby permitted and shall be maintained 
until the development has been completed and all equipment, machinery and surplus 
materials have been removed from the site.

           
           Reason: This is a pre-commencement condition imposed to protect the boundary 

hedgerows to be retained on this site from damage before and during the course of 
development.

11        If unexpected contamination, which has not been previously identified, is found at 
any time when carrying out the approved development all work must be ceased and 
the part of the site affected by the unexpected contamination along with the nature of 
the contamination be immediately reported in writing to the Local Planning Authority. 
In addition to any assessment already provided with the planning application, an 
investigation and risk assessment to assess the nature and extent of any 
contamination on the site and relating to the affected area , whether or not it 
originates on the site, should be then be undertaken by competent persons, and then 
a written report submitted and approved in writing by the Local Planning Authority.

The investigation and risk assessment must include:

(i) a survey of the extent, scale and nature of contamination;

(ii) an assessment of the potential risks to:

- human health,
- property (existing or proposed) including buildings, crops, livestock, pets,



woodland and service lines and pipes,
- adjoining land,
- groundwaters and surface waters,
- ecological systems,
- archeological sites and ancient monuments;

(iii) an appraisal of remedial options, and proposal of the preferred option(s).

This must be conducted in accordance with DEFRA and the Environment Agency's 
'Model Procedures for the Management of Land Contamination, CLR 11'.

Review by the Local Planning Authority of the site investigation and risk assessment 
will confirm whether there is a need to undertake remediation measures. If required a 
detailed remediation scheme to bring the site to a condition suitable for the intended 
use by removing unacceptable risks to human health, buildings and other property 
and to the natural and historical environment must be prepared by competent 
persons, and be approved in writing by Local Planning Authority. The scheme must 
then be implemented in accordance with the approved details prior to the re-
commencement of any development on the site.

The remediation scheme must include:

-  all works to be undertaken
-  proposed remediation objectives and remediation criteria
-  timetable of works and site management procedures.

The scheme must ensure that following the remediation works the site will not qualify 
as contaminated land under Part 2A of the Environmental Protection Act 1990 in 
relation to the intended use of the land after remediation. The Local Planning 
Authority must be given two weeks written notification of commencement of the 
remediation scheme works. Following completion of measures identified in the 
approved remediation scheme, a verification report that demonstrates the 
effectiveness of the remediation carried out must be produced and approved in 
writing of the Local Planning Authority. Where an approved remediation scheme 
includes a requirement for a monitoring and maintenance scheme to ensure the long-
term effectiveness of the proposed remediation over time, a report setting out 
monitoring and maintenance requirements must be submitted to and approved in 
writing by the Local Planning Authority. Following completion of the measures 
identified in that scheme and when the remediation objectives have been achieved, 
reports that demonstrate the effectiveness of the monitoring and maintenance 
produced, submitted to and approved by  the Local Planning Authority. This must be 
conducted in accordance with DEFRA and the Environment Agency's 'Model 
Procedures for the Management of Land Contamination, CLR 11'.

Reason: To ensure that risks from land contamination to the future users of the land 
and neighbouring land are minimised, together with those to controlled waters, 
property and ecological systems, and to ensure that the development can be carried 
out safely without unacceptable risks to workers, neighbours and other offsite 
receptors.

13      Notwithstanding the provisions of Article 3 of the Town and Country Planning 
(General Permitted Development) (England) Order 2015 (as amended), (or any 
Order revoking and re-enacting that Order) no development of the types described in 
Schedule 2, Part 2, Class A shall be carried out without the further grant of planning 
permission.



           
           Reason: to enable the Local Planning Authority to exercise control over development 

which could materially harm the character and visual amenities of the development 
and locality and to safeguard residential amenity and biodiversity interests.

Informative

The development to which this permission relates is the subject of an agreement 
under, inter alia, Section 106 of the Town and Country Planning Act 1990.

Plans Schedule

Reference Received

Block Plan 2016.9/2 RevA  11.01.2018
 

Location Plan 2016.9/1 02.08.2017
 


